
 

    October 23, 2017 
  

    USACE Mobile District, Regulatory Division 
    Attn: Mr. Dylan Hendrix 

        P.O. Box 2288 
Mobile, AL 36628-0001 
 
RE: PUBLIC NOTICE NO. SAM-2017-00777-DCH – “REQUEST TO DISCHARGE 
FILL MATERIAL INTO 2.4 ACRES OF WETLANDS AND 233 LINEAR FEET OF 
STREAM TO IMPROVE AND EXTEND JOHNSON ROAD WEST FROM 
AIRPORT BOULEVARD TO WESTLAKE ROAD, MILLER CREEK AND ITS 
TRIBUTARIES, TANNER WILLIAMS COMMUNITY, MOBILE COUNTY, 
ALABAMA”  
 
To Whom It May Concern: 
  
We are Mobile Baykeeper, a twenty-year-old environmental nonprofit organization with 
the mission of providing citizens the means to protect the beauty, health and heritage of 
the Mobile Bay Watershed and our coastal communities. We are submitting comments on 
behalf of our board, officers, staff and more than 4,500 members regarding the proposed 
request to fill wetlands impacting Miller Creek and associated tributaries and wetlands to 
improve and extend Johnson Road.  
 
The applicant proposes to fill 2.4 acres of wetlands in Mobile, AL to make improvements 
and extend Johnson Road West from Airport Boulevard to Westlake Road. It is known 
that wetlands provide vital filtration of stormwater as well as protection from erosion and 
flooding. While we do appreciate the water quality improvements such as decreased 
turbidity that will result from paving a dirt road, we have a number of concerns with this 
project and its compliance with the requirements of the Clean Water Act § 404(b)(1). 
Those concerns include: 1) Avoidance - There are available alternatives with less impacts 
to wetlands and that avoids impacts to the unnamed tributary to Turkey Creek. 2) 
Minimization - If not properly designed and constructed, wetland crossings can fragment 
or block fish and wildlife passage, alter aquatic communities, and deteriorate water quality. 
To minimize these potentially harmful effects wetland crossings should ensure that the 
design incorporates all feasible best management practices (BMPs), implement all 
appropriate erosion and sedimentation BMPs during construction, and incorporate Low 
Impact Development (LID) practices into the project as much as possible. It is not clear 
that the project utilizes and incorporates these elements to ensure that minimization meets 
the requirements of § 404(b). 3) Mitigation - As noted in 40 C.F.R 230.93(b)(1), 
mitigation should be located within the same watershed as the impacted site. It seems the 
Laurendine Tract is located in a different watershed and would not restore affected 
wetlands in the same area as the impact. Without more information clearly demonstrating 
impracticability of additional avoidance and minimization the project does not comply 
with § 404(b)(1). 
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Avoidance 
The applicant has indicated the avoidance of 0.9 acre of forested wetlands to meet the and minimization 
requirements of § 404(b)(1). Although we applaud the applicant for taking steps to avoid impacts to wetlands, the 
application does not contain detailed and convincing information demonstrating that there is no practicable 
alternative. In fact, Mobile Baykeeper believes a significant portion of the wetland fill and impacts to the unnamed 
tributary of Turkey Creek can be completely avoided with a slight change in project configuration. The applicant 
currently suggests work that includes constructing “a new 0.73-mile section of paved roadway extending from a 
point 300 feet south of Jeff Hamilton Road to Westlake Road to the south.” When discussing impacts from this 
portion of the project, the applicant describes the “filling of 0.8 acres of wetlands and relocation of 233 linear feet 
of unnamed tributary to Turkey Creek for the construction of a new culverted wetland/stream crossing...”. That is 
33% of the total wetland fill of the proposed project and the entirety of the stream impacts. We feel that the 
applicant could utilize “Oyler Road” and “Gill Drive” to avoid these impacts entirely and still meet the project 
purpose of increasing transportation efficiency, improving traffic safety, and providing additional connectivity to 
community resources. This alternative does not cross wetlands and would only require the construction of 
approximately 0.25 miles of roadway as compared to 0.73 miles as proposed. Additionally, if this alternative is not 
deemed practicable there is an additional alternative that avoids impacts to wetlands and streams that could be 
considered. Figure 1 depicts  how these alternatives would serve the project purpose and avoid 0.8 acres of wetland 
fill and 233 feet of stream relocation. 

Before permitting an application to fill wetlands, the Corps must make a determination that the avoidance 
requirements of the Clean Water Act § 404(b)(1) Guidelines (the Guidelines) have been met; the Guidelines state 
that, “no discharge of…fill material shall be permitted if there is a practicable alternative to the proposed discharge 
which would have less adverse impact on the aquatic ecosystem”1. It seems clear from the below figure that such an 
alternative does exist. Additionally, since the applicant does not assert this project is water dependent the Corps 



must assume practicable alternatives that do not involve wetlands are available and those alternatives would have 
less detrimental effect on the aquatic ecosystem.2, 3 It is well established that to rebut this presumption, the applicant 
needs to show there is no practicable alternative4 by providing “detailed, clear, and convincing information proving 
impracticability”5 and the Corps must concur. 6, 7, 8  

We request the Corps thoroughly verify the impracticability of: alternative site designs including the design detailed 
above, utilization of nearby lots that do not contain wetlands, and other avoidance and minimization methods to 
decrease wetland fill. According to the Guidelines and legal and administrative decisions, the permit may only be 
approved if the applicant is able to definitively demonstrate that there is no practicable non-wetland site that would 
fulfill the project purpose.9  

Minimization 
After verifying avoidance requirements have been met, the applicant must demonstrate to the Corps that they have 
minimized any remaining impacts to wetlands and aquatic sites. To minimize these potentially harmful effects, 
wetland crossings should ensure that the design incorporates all feasible BMPs, implement all appropriate erosion 
and sedimentation BMPs during construction, and incorporate LID practices into the project as much as possible. 
 
We are pleased that the applicant is planning the the use of 3:1 side slopes to minimize impacts near wetland/stream 
crossings. We do however request that the applicant evaluate the feasibility of using 2:1 side slopes in the most 
sensitive aquatic areas to further reduce impacts to wetlands. We also request that the applicant evaluate the 
possibility of using gabions to facilitate the use of steeper slopes and reduce wetland fill. The applicant should 
ensure all crossings span as much of the wetland as possible. Additionally, we recommend the applicant utilize LID 
practices such as roadside bioswales which ameliorate water quality impacts and help reduce changes in hydrology 
from road construction/expansion.  
  
The applicant and Alabama Department of Environmental Management (ADEM) should conduct regular 
monitoring during its construction to monitor impact and have the ability to take appropriate corrective measures 
promptly. To ensure this occurs, any permit approved should include conditions requiring the applicant to create a 
comprehensive plan that addresses best management practices and monitoring activities. We request that the 
applicant be required to conduct twice a week inspections that include background, on-site, and downstream 
turbidity monitoring if/while working in a waterbody and after any rainfall of 0.75 inches or greater. We also 
request that site inspections and turbidity monitoring be required no less frequently than twice a month during the 
course of the project. If any deficiencies are found, weekly monitoring should be conducted until all issues have 
been corrected. To ensure this occurs, any permit approved should include conditions requiring the applicant to 
create a comprehensive plan that addresses best management practices and monitoring activities. We request copies 
of all inspections and turbidity monitoring conducted during the project be forwarded to Mobile Baykeeper at 
ckistler@mobilebaykeeper.org. 
 
Mitigation 
Once all feasible avoidance and minimization has been performed, any remaining unavoidable adverse impacts to 
wetlands must be addressed through “appropriate and practicable compensatory mitigation”.10 Mobile Baykeeper 
requests that the required mitigation is fulfilled by restoring wetlands in the impacted 8 digit HUC catalogue unit 
and preferably within the impacted 12 digit HUC sub-watershed so as to provide the least negative impact to 
hydrology and water quality within the watershed. If this proves impracticable we request that wetland mitigation 
credits are purchased within the impacted 12 digit HUC sub-watershed. If this also proves impracticable we request 
that the mitigation is conducted at a 5:1 ratio with 5 acres of wetlands restored or mitigation credits purchased for 
every acre that is filled. 

   
 



In summary: 
● It appears there is an alternative which would eliminate the need for 0.8 acres of wetland fill and 233 feet of 

stream relocation. The applicant does not, “provide detailed, clear, and convincing information proving 
impracticability.” If this information is not provided this necessitates that the Corp deny the permit.11 

● To minimize impacts to wetlands and streams the applicant should follow general BMP’s for wetland and 
stream crossings as detailed above. 

● Additional minimization should be achieved through the use of LID techniques. 
● Any compensatory mitigation should preferentially seek to restore wetlands in the same 8 digit HUC catalogue 

unit and preferably within the impacted 12 digit HUC subwatershed and only use mitigation credits as a 
secondary method of fulfilling compensatory mitigation requirements. 

  
Thank you in advance for your consideration of these comments. Please feel free to contact us with any questions at 
(251)-433-4229.  

  
Sincerely, 

                                   

                             
Casi (kc) Callaway                               Cade Kistler 
Executive Director                              Program Director 
Mobile Baykeeper                               Mobile Baykeeper 
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